The question placed before the Supreme Administrative Court concerned whether a limited company that is generally liable for tax in Finland may issue a tax-deductible group contribution to a company resident in the United Kingdom that belongs to the same corporate group in order to cover the “capital losses” of the latter company.

On 18 July 2007, while the case was pending, the European Court of Justice issued a preliminary ruling on another case no. C-231/05, Oy AA, finding that Article 43 of the Treaty Establishing the European Community does not conflict with a system based on the national law of a Member State (namely the Finnish group contribution system) whereby a subsidiary resident in the said Member State may only deduct a group contribution made to its parent company from its taxable income if the parent company is domiciled in the same Member State. Having regard to the finding of the European Court of Justice in the case of Oy AA, the Supreme Administrative Court took the view that the fact that the losses in the group company in the United Kingdom may become final, and that there is no way to deduct them from the consolidated result for the entire group other than by issuing a group contribution to the said loss-making group company resident in the United Kingdom from the group company resident in Finland, constitutes no grounds under which the requirement of domestic residence of corporations under the Act on Group Contribution in Taxation should be regarded as contrary to Article 43 of the Treaty Establishing the European Community. Preliminary tax ruling for the 2006 tax year.
