Questions raised in the case I FSK 1062/06 concerned compatibility with the provisions of Sixth VAT directive (77/388/EEC) of additional tax liability imposed on the appellant. According to polish law, when it is established that the taxable person, in the return sumbitted for VAT purposes, indicated in a an amount of the tax difference to be repaid which is greater that the amount due, tax authorities shall impose an additional tax liability equivalent to 30% of the overstated amount (Article 109 of the Law of 5 April 2004 on taxation of goods and services; Official Journal No 54, item 535, with amendments). The appellant claimed that such an obligation constitute the special measure defined in the Article 27 of the Sixth VAT Directive which was introduced by Poland without regard to the requirements of consultation procedure. Moreover, in the view of the appellant, the additional tax liability constitutes the tax prohibited by the Article 33 of the Sixth VAT Directive. The appellant also claimed that the additional tax liability contravenes the principle of neutrality of value added tax (Article 2 of the First VAT Directive(67/227/EEC)).

The Supreme Administrative Court stressed that the questions raised are similar to those which led the Regional Administrative Court of Łódź to refer to the ECJ (case C-168/06 Ceramika-Paradyż). In that latter case the ECJ decided that he had no jurisdiction to reply to the prejudicial questions because the factual background in the referred case covered the time period before the accession of Poland to EU (see Order of the ECJ from 6 March 2007; OJ C143, 28.04.2007, p. 22). The SAC pointed out, that were no doubts as to applicability of EC Law in the present case and decided to stay the proceedings and to refer the following questions to the Court of Justice of the European Communities for a preliminary ruling:

1. Do the Articles 2(1) and 2(2) of the First VAT Directive (67/227/EEC) read in conjunction with Articles 2, 10(1)(a) and art. 10(2) of the Sixth VAT Directive (77/388/EEC) preclude the imposition on the taxable person of the additional tax liability, defined in the Article 109(5) and 109(6) of the Law on taxation of goods and services, in the event of the overstatement of the amount of tax to be repaid in a return submitted by the taxable person for VAT purposes?  

2. Do the term “special measures” defined in the Article 27(1) of the Sixth Directive cover the imposition by the tax authorities of additional tax liability on a taxable person who has declared the incorrect amount of VAT tax to be repaid?

3. Does the scope of discretion conferred upon the Member States on the basis of Article 33 of the Sixth Directive (77/388/EEC) cover the right to introduce the measures such as the additional tax liability defined in the Article 109(5) and (6) of the Law on taxation of goods and services? 

