Luxemburg – Cour administrative – Decision n° 20675C – 06/04/2006

Free movement of workers – Article 39 EC – Taxation of non-residents – National rule

limiting the relevance for calculating the income tax rate of income losses from letting

properties in another Member State

Mr and Mrs Lakebrink, German nationals resident in Germany but both employed in

Luxembourg where they receive the major part of their income, asked for a negative rental

income relating to properties in Germany to be taken into account in the assessment of their

taxable income in Luxembourg at the rate which would apply if they were Luxembourg

residents.

Following the authorities’ refusal to take into consideration the said negative rental income

when determining the applicable tax rate, Mr and Mrs Lakebrink asked the administrative

court to rule on the dispute.

Asked to rule on the appeal lodged by the State of the Grand Duchy of Luxembourg against

the ruling at first instance handed down by the administrative court, which found in favour of

Mr and Mrs Lakebrink (T.A. 10 October 2005, roll Nos. 19039 and 19664), the Cour

administrative submitted the following preliminary question to the Court of Justice (Case C-

182/06):

“Is Article 39 EC to be interpreted as precluding national rules, such as those introduced in ...

Luxembourg by Article 157ter of the [LIR], under which a Community national not resident in

Luxembourg who receives income of Luxembourg origin from employment, which constitutes the

major part of his taxable income, cannot rely on his negative rental income relating to property

situated in another Member State, in this case Germany, which he does not himself occupy, for the

purposes of the determination of the tax rate applicable to his Luxembourg income?”
